
STATE OF CALIFORNIA Arnold Schwarzenegger, Governor 
DEPARTMENT OF INDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR 

455 Golden Gate Avenue, Tenth Floor 
San Francisco, CA 94102 

To All Interested Parties: 

Re: Public Works Case Nos. 2004-023 and 2003-046 
Richmond-Sun Rafael Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay 
Bridge - California Department of Transportation; West Mission Bay Drive Bridge 
Retroft Project - City of Sun Diego 

I 

1 By order of the Alameda County Superior Court in International Organization of Masters, Mates, 
I and Pilots v. Rea, et al., Case No. RG 06256337: 
I 

"Portions of Acting Director John M. Rea's January 23,2006, determination re Public Works Case 
No. 2004-023, Prevailing Wage Rates Richmond-San Rafael BridgeIBenicia-Martinez BridgeISan 
Francisco-Oakland Bay Bridge, California Department of Transportation and July 3 1, 2006, 
Decision on Administrative Appeal re Public Works Case No. 2004-023, Richmond-San Rafael 
BridgeIBenicia-Martinez BridgeISan Francisco-Oakland Bay Bridge, have been ordered rescinded 
and declared invalid. The following revised Determination andlor Decision on Administrative 
Appeal comply with the Court's order and replace any and all prior versions of the Determination 
andlor Decision on Administrative Appeal." 



STATE OF CALIFORNIA 'Arrild Schwarzenegger , Governor 
DEPARTMENT OF INDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR 
455 Golden Gate Avenue, Tenth ~lodi . 

, San Francisco, CA 94102 
'(425) 703-5050 . . 

January 23, 2006 

Bruce Bkhrens , . Chief counsel . . 

Department of Transportation 
Business, Transportation & Housing Agency 
Attn: Legal Division - M.S. 57 
1x20 N Street 
Sacramento, CA 95814.-1438 

.Edgar Patino, ~ a b d r  Compliance 'Officer . . 
City of San Diego 
600 B'Street, Suite 600 . 
.Sari Diego,. CA 92201'. 

. . 

Re: public Works Case No. 2004-023 . . . 
prevailing Wage Rates * 

Richmond-San ~afael ~ridge/Benicia-Martinez ~ s i d g e /  
San ~rancisco-~akl'and Bay. Bridge . 
California. Department of Transportation . . 

. . 

public Works Case No. 2003-046 
Public Works: Coverage 
West Mission Bay.Drive Bridge Retrofit Project 
City of San Diego ' 

~ e a s  Messrs. Behrens and Patino: .. . . 
. . . . 

. : This constitutes 'the detertni'nation of the Director of . Inastrial 
Relations ( "DIR" or' "Departmentg ) . regarding the above -referenced 

' 

projeds,  which involve the issLes of both public works coverage 
of towboat operator1 .work , d e r  Cali$ornial.s Prevail'ing Wage Law , 

~. ("CFWL!') as' well as the applicability and rates of prevail'ing 
wages for the work. This determination finds that, .although 
certain towboat operator work is deemed 'to .be public work, 
prevailing wages are not required to be paid an the .above- 
referenced project$ both because the March 28, 2002, letter by . . 
former 'Director Chuck Cake was not a public w o r k s  coverage 

I dete-k-mination and there were no prevailing wage raies in .effect .at 
the time of the bid advertisement dates for any of the projecks at 
issue. . . . . 

While the ' in teres ted  par t ies  &ave ref erred to  bhis work A d  . the vefiicies 
involved <n it- by various titles, herein we generally use the  Germ "towboat 
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. . 

Factual Background . . - .  

On January -2i, 1998; D I R  ~irector .John D u h c a n  issued a public 
works coverage determination chat found that, except for hauling 
of materials originating frbm an, adjacent source dedicated to .the 
public works' site, or where tkie .materials are immediately 
incorporated intt, the public work' site, , towboat' operator work 
performed in relation to a public works outfall project b.id by the 
City of San Diego was not aeemed to be public work requiring the 
payment of prevailing wages. PW 97-031, Towboat Operators, point 
Loma Rebalasting Ou'tf a1 1 Project, Soulh Bay Ocean O u  t f a l L  Con'tract . 
No. 3, C i t y  of San ' Diego (January 23, 2998) . ("Point Lorna 
13ecisionr1) - The project there included the construction of 'a . . 
sewage pipe laid from shore onto the seabed, secured in part with 
rock. . The . rock was transported from a dedicated, on-shore, 
stockpile site created specifically for the project. to the 
construction site .up to 22 'miles into the ocean. The workers' as , - 
to whom the public works coverage issue arose transported ' by 
towboat the materials from the dedicated site to.the constrmction 
site. The towboat operators picked up the materials from the 
dedicated .site on pre-loaded barges .and hauled the barges to the 
site, where they were left for later incorpoxation' into the 
construction site. ' The Point Lorna Decision analyzed the facts of. 

. that , case under 0. G. Sansone Company v. Dept . of Transportation 
11976) 55 .~al.~pp.'3d 434, 127' Cal.Rptr. 799, the leadi'ng, 
California case to .address prevailing wage obligations £or the on- 
'hauling of materials to a public works site. Until now, the Point 
Lorna Decision was the only detenninat;ion. to have addressed the 

. public, works coverage status - bf material hauling by towb~at 
operators. . 

On Mardh 13, 1998, Dorothy Vuksich, Chief.of the Division of Labor 
St.atistics and Research (\>DLSRM) sent a copy of. the Point Lorna 
Decision to CaLTrans in response to its ~ecetnber 10, 1997, request 
for a rate.of pay determination concerning its se'isrnic retrofit of 
the  San ~ateo Bridge. Vuksich's letter stated: 

'. ... [Iln your case, there is a question as to . . 
whether the marine workers. are engaged in 

. construction. According to infomatLon provided 
in your letter.; it appears that the workers and . . 

. . their vessels are responsible for transporting 
persbnnel, . supplies, and equipment £or the . 

project . Consistent, with a recent Decision on ' 
. . , Administratiye Appeal,' it was determined that 

. . "The prevailing wage laws cover construction 
act.ivity not makitime activity."' Therefore, .if. 
the work involves only'the transport of personnel. 
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. . 
and supplies, it could be construed as' a water 
taxi' operation ' and would be exempt from . . 
prevailing wages,  ow ow ever, if, the work of the ' 

crew involves any .work on the pubxic works site, 
prevailing wages may' be required. . (Footnote and 
internal citation omitted.) 

~uksich' s letter also. advised ~al.~rans that . ik could seek a. . 
"formal cokerage determination" if it. thought it necessary: 

. . 
The Point Lorna Decision was designated as pxecedential in 
December, 1998, but de-designated approximately six months later 
by a subsequent Administrat ion. 

. . .. 
Between April, 199.8, and December, 200'1,. CalTrans advertised fox. 
bid several bridge retrofit projects utilizing. towboat operators. 
The parties to the present CalTrans determination appear to agree 
that the work included haul.ibg of. material, equipment, aild 
construction workers to the job sites and that at : least some ' of 
this hauling was from dedicated' sites. They :also appear to agree 
that the towboat operators:hauled barges. from the project sites to 
be reloaded at both commercial and dedicated yards; In its . 
correspondence of June' 28, 2005, 'and July 25, 2005,. CalTrahs 
asserts that:the primary function of the towboat ,work was the 
transportation of equ.ipment, constxuction materials and personnel, 
and that. the work i idenbical to -the work performed by the . . 

towboat. ope'rators in . the Point Lorna Decision, and' . that no 
construction activi.cy or loading work was 'performed by the towboat' 
.operators. 

The International Organization of Masters, &tes ..and Pilots . 
("MMPr') claimg that the.towboat work involved.both hauling and' on- 
'site work, which consists of moving materials to the 'bridge site 
and assisting barges in the performance of .'their work. MMP also 
assefts that the towboat .operators. loaded 'and unloaded.. the . 
towboats and, to a lesser extent ! .  the .barges themselves, to move 
equipment and personnel to. the job site. ' According to MMP, when 
materials were .involved, the tohoat operators moved the barges 
onto and around the' project sites or brought' the barges to be' 
reloaded at a' commercial or dedicated yard, depending on . the 
materials involved. It. i s  clear that towboat operators 
transported' wet cement .and other materials from dedicated as well 
as commercial yards. . 

. MMP does not claim the towboat operators operated .dredgers or 
incorporated material into the projects, though they do-claim that 

. most of the material transported was imrne.diately incorporated into . 
the bridge projects, at least' by other w*kers. MMP and C a l T r a n s  
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appear to agree that a dontractor towed concrete sections of the. 
bridge from a dedicated source in stockton t p  the bridge projects.' 

.On. February 1, 2002, Local 3, .International Union of operating 

.Engineers ("Operating Engineers") submitted. a letter to DIR 
Director Chuck Cake requesting a project determination and 
prevailing wage rates for towboat operators on the 'CalTrans 
retrofit projects. In response., on March 28; 2002, Cake issued a 
rat of pay determination that the Dredge T,ender/Deckhand rate ,of 
pay ..was the prevailing wage rate ("Cake Letterf' .) This rate of 

' pay determination was not sent to any awarding body &d was .never . 
published .as a general prevailing' wage determination: 

The Cake Letter and another authored .by Cake on September 19, 
2002, .to Cal~rans' stated that the rate applied to projects already . 
underway as well as to new projects.,   he September 19, 2002, 
letter by' Cake .also stated that neither a public works coverage 
determiriation. nor . a petit ion of the , rate of pay determiriations. had 
been submitted:' . . . - 

To date 'this ~eparthient has not received, a request for 
a coverage decision on this project for work. involving , 

uconstruction work 'boats." In addition, the ,rates 
issued for the above project have not been petitioned. . . 

. .  .However, the Department,of Industrial Relations through 
the .~ivision of Labor Statistics and Research has 
issued a . Type of Work/Rate of Pay decision for ' ,  

"construction work boaksU on this project (see. enclosed 
letter.. addressed to Donald R. D o s e r ,  Operating 
Engineers Local Union No. 3, dated March 28, 2002). 

On September 25, 2002, . Cake advised the. Operating Engineers that 
the classif.ications of Licensed Construction Boat Operator,' On- 
site; and Unlicensed 'Construction Boat Worker, On-si.te; would 
'replace the Dredge ~ender/~eckhand classification for towboat. work 
bid after September 1, ' 2002. . On August 22, 2002, effective 
September 1, 2002, the ~epartment . 'published these new. ' 
classifications in its general prevailing wage determinations. as ' 

the first.rates.ever published for towboat work.' . 

. . 
Other maritime construction work involving kowboats occurred from time to ' , 

times in and on the'. shore.'of the San Francisco and .San'Diego bays, and some was ' 

undoubtedly performed by towboat operators subject to a collect'ive bargaining 
agreement.. Nevertheless, no agreement.had ever been provided to the Department 

. . for - review f o r  publication in the  Gen,eral Prevailing Wage Determinations. I n  
fact, as of t h i s  date, despite requests by t he  DLSR, no union representing the 
towboat operators has submi.tted a collective bargaining agreement for  

' consideration. 
. - 

. 840 
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On August 15, 2002, the City of:San Diego ("San D.iegoH) advertised 
for bid the retrofit .of the West Mission Bay Drive .Bridge. O n  
April ' 1;. 2003,. San Diego requested from the Department a survey 
.Tor prevailing wage rates for towboat operatoh. . .In its letter, ' 

San ~iego stated .that the towboat work performed on the :its 
project consisted of' operating a tugboat to move barges; carrying 
loads of material; assisting ships to move' in and out of. the 
harbors and through dangerous and difficult waterways; maneuvering 
barges around bridges 'and in tight spaces ' with precision; 
controlling the , tugboat ' to tow and push ships ; ' assisting in : 
docking ships; ,maintaining and. refueling the tug; directing the 

. work of the'. tug's crew; . ensuring the safety 'of the tug and. i'ts . 
crew; optional fighting of fire or oil pollution at sea; placement 
of buoys to mark hazards at sea; salvage work; ,and rescue 
operat ions. . . . 

On May 6, 2003, .Director Cake sent to San Diego prevailing wage 
rates for the Dredge Tender/Deckhand classification, which were 
.the cPassi.fications cake had told Operating Engineers 'were - .  
applicable. for work performea pfior to September 1, 2'002. In' a . . 
follow-up letter of October 3,' 200'3, San .Diego asserted that, 
because the, towboat work on the mest. Mission Bay project was 
"eseentially identicaltt. t o  the work performed in the Point Loma . , 

Decision, under that decision and 0. G. Sansone Co., supxa, the 
. . Sari. Diego p r o j ~ c t  towboat work. would not be public work for wdich ' 

prevaiLing wages,were required'. 
. . . . . . 

On, M& '31, 2004, CalTrans requestkd the DIR to reconsider or 
withdraw cakels'~arch 28, 2002, Dredge ~ender/Deckhand rate of pay 
determination. Xt argued that 'the towboat work on its bridge, 
pro] ect s , should ' not require. the payment of prevailing wages. 
because there was no pub1 ic works . coverage det exmination finding 
the work to be covered prior .to the Cake March 28, 2002, rape of 
pay determinatibn; 

MMP respoidded tq .CalTransr May 31, 2004., request 'concerning the 
CaLTrans bridge :proj.ects, claiming that' the towboat operator wo.rk  
is public work and that the Cake decision is a public works 
coverage determination effective as to a11 projects. MMP also 
argued that 'cal~rans' should be .equitably estopped f r o m  . receiving 
any reconsideration of the March 28, 2002,. cake =ate of pay 
determination because .it was. dilatory in waiting more than two 
years t o  file its "appeal" of . the  determination. MMP 'demanded 
that CalTrans make payments retroactive to 'the beginning of. each, 
of its bridge retrofit projects. 

' 

Westar. Marine service (\\Westar")', the . employer of the towboat 
operators on the CalTrans projects , has filed. two . "appeals1r. f roh 
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the March' 
Febfuary 4, 
herein as .a 

28, 2002; Cake rate of pay determination, one on 
2003, and another on July 27, 2004.? They are treated 
single appeal .' 

Discus s.ion 
. . 

I. . Public Works. Coverage ~eterminations And General Prevailing i 

' Wage Determinations. . . 

While no project or work requires Departmknt pre-cle,arance of its 
status as a public work; the Director of DIR has the authority to .. . . . 
' issue public w0xk.s coverage dekexminations \\to determine coverage . 
under the prevailing wage laws regarding either a specific project 
or type, of work. to' be performed which ' that intereste.d party 
believes. may be' subject to or excluded from coverage as a public. 
works under the Labor Code." . California Code. of Regulations 

. ("CCR") , title .8, section 16001 (a) . The Directorr s authority is 
."plenary." .Lusardi Construction Company v. .Aubry  (2992) 1 Cal.4th . 
976, 4. C a l  .Rptr.2d '837: 

' under- Government Code .section 11425.60, the, Director may .designate 
as. "precedentialJ' public works. coverage determin'ations that the . 
Department expects its advice 'and. enforcement arms to rely on and . . 
that sewe as notice to the regulated public of their prevailing 
wage liabilities. .The compendium of precedential. public works: , 

. coverage determinations may be found on the DIR website at . 
h t t p : j / u a w w . d i r . c a . g o v / D L S ~ / ~ r e c e d e n t i a ' .  

. A separate and distinct authority of the Director is the issuance 
of general prevailing wage determinati,ons under Labok Code section 
1770. * .The general prevailing, wage determinations axe issued by' 
crafti classification or type of work and 'published on the 
Department's .w'ebsite at http://www.dir.ca.gov/~L~R/PWD/index.htm. 
To determine prevailing wages, 'the Direccor considers rates 
6stablishe.d by collective bargaining agreements and jcates . 
,predetermined for federal public works. Lab. Code § 1773.' 

Weststar paid the higher Operating Engineers wage on some of the  work ' re lated 
to .,the Richmond-Sv Rafael pxoj ect to avoid a work stoppage. CalTrans .claims 
that it authorized the additional wage payments because it feareda 'job action 
would unreasonably delay completion of .the project, adversely affecting the 
traveling publlc. Letter from Behreris to ~~olton/O~Mar,a, June 2 8 , . 2 0 0 5 .  ' .  

. All further statutory references are to the Labor Code unless otherwise 
specified. . 

- 

See also California Code o£ Regulations, .title 8, section 1620'0; -dependent' 
~ b o f i n ~  Contractors v'. Department of ;fndustrial  Relations (19%) 23 Cal . App. 4th 
345, 28 C a l  .Rptr .2d 550; California Slurry ,Seal .Association v. DIR (2002) 98 
Gal-App. 4th 651, 121 Cal,Rptr.2& 38, 
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:~eckuse of the s<atGtory definition of prevailing wages as . a 
\'modalN rate, the resulting rates are, as here, most .frequently 
derived .from union agreements in the area. Lab. Code § 1773.9. . 
The Director's rate of pay in effect at .the time of an awarding 
.body's call for bids controls for the life of the project. 6 

. . 
Under section 1773.6, "[ilf during 'any quarterly period the 
Director of Industrial Relations shall' determine that there has, 
been a .change in- any prevaLling rate of per diem wages 'in any . 
locality he shall make such change available to thk  awarding body 
and his determination, shall be final. .Such determ'ination by the 
Director of Industrial ~klatiobs shall 'not be eff6ctive as to any . . 
contract for which'the no t i ce  to bidders has been . published." . 

These rules exist so. that awarding bodies. and competing bddde~s 
can estimate la.bor costs and enjoy pre-bid .certainty. . 
Metropolitan Water ~ i s t & c t  vs.  Whitsett.  (1932) 215 . .Cal. 400'-. 
Under section 1773.4, parties . enumerated there in  m a y  timely . 
petition the. Director to review a p'revailing . wage rate 
determination on the ground khat it has not been. .determined in 
accordance with section 1773. In the event there is a type of . 
woxk with nc! ,available rate, . the awarding body cafi request with 
supporting evidence a "special determination." 8 CCR § 16202. 

There "is a general: obligation for "the. representatives of any 
craft '... needed tp execute contracts ... .'[to] file with th,e. 
Department of Industrial Relations . fully executed copies of the . '. ' 

coLlectPve' bargaining agreements ..., (section 1773.1 (e) 1, earlier 
codified as ' 1773 .I (second pxagraph) ) so as '.[tl o enable the 
Director to ascertain 'and consider the applicable rates ... when 
making prevailing wage determinations ..... If 8 CCR I. 162 0 0 (a) (1:). (A) . 
1 I. ~;blic works coverage of Towboat * Operator work .. 

Section. ' 1720 (a) (1) states in relevaht part: As used in this 
chapter, "public worksu means: (1) Construction, alteration, 
deniblition, instalxation, or repair work done under contract and'. 
paid for in whole or  in part out, of public funds. Section 1772 
states : Cnl orkers employed by contxactors .or kubcontractors, in 
the execution of any contract fox public works are deemed to be 
employed upon public work." Sectioris 1771 and 1774 have similar 
requirements. 

The prevailing wage rates derived .from union collective bargaining 
agreements, which have a.schedule of certain future.increases. at set dates,' 
will incorporate those predetermined obligataons so that the prevailing wage 
rates are not static on jobs, such as the ones at issue herein, which span m a n y  . 

years. see Lab: Code § 1773.9 (c) . 
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Clearly, the larger bridge projects undertaken by CalTrans.and San 
.Diego are public ' works in , that they are. publicly' funded 
construction done. under contract. ." A determination whethex the 
towboat operators working in relation.to these projects are deemed 
to be employed upon public work, turns on .whether, .under sections 
1771, ,1772, and/or 1774, they are employed by. contractors or 
subcontra.ctors in the execution'of any contract for, public works.' 
0. G. SanSone Company, supra, the leading . California case ' to ' 

address prevailing wage .. obligations .for the . on-.hauling of . - 

materials to a public works site, .construes the meaning of this . 
concept. . 

In Sansone, two trucking companies hauled sub-base material t o  a 
state ,public- works highway construction project from locations 
adj acent, to a.na established exc'lu~ively for the highway pxo j ect . 
The material was purchased by the prime contractor from third. 
parties pursuant to private :borrow pit agreements. The thfrd 
parties .then sybcontracted with trucking firms to haul the sub- 
base material to the project: 

. . 

In analyzing wheiher the  truckers employed by the subcontractors 
were exempt from .prevailing wage requirements, the ~ansone court 
quoted ext&nsively 'from the decision in H. B. Zachary Company v .  

, United . States. (1965) 344 F. 2d 352, . wherein the federal. coart 
looked to the United States Secretary of Labor's administrative 
interpretations of the ~avis-Bacon Actrs 'exclusion of material ' 

suppliers from statutory coverage. .The Zachary court set forth 
three principal criteria for .the . denominati'on . of a material 
supplie-r . ' First, a material supplier must be in  the business of 
s'elling .supplies to the general public. second, the plant from 
.which the macerial 'is obtained must not be established specially 
for the particular contract. ~hird, Ehe plant may not be located 
at the s i t e  of the work. The Zachary court went on ' to apply the 
material supplier exeniption to the truckers in,that case, who were 
employed by. a .subcontractor hired by the general.conEractor. The . . 
court found that, . since the tnickerk. in question delivered 
material from materlal suppliers, they performed a function . 
independent of the contract construction activities and therefore 
were not required to be paid prevailing wages.' 

MMP states simply that the towboat: operator work at issue is performed within . 

ihe bridge construction site(s), . which presumably is an argumerit that it 
constitutes construction under .section 1720(a) (I),. The parameters of the 
"public work" sites ' herein have not been described by either party and, as 
such, are not spec'ifically addressed herein. 
' The '~ourt~ s statement. that this proposiTion is "a logical extension of the 
congressional intent to ' exclude employees of materialmen from the coverage of 
the Davis-Bacon Actw indicates prevailhg wages need not be paid to any 
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The Sansone court also .relied on. Green v. Jones (1964) 23 Wis.2d 
551,' 128 N.W.2d 1, which. f o ~ d  .that Wisconsin prevailing wage law 
applies to 'drivers who haul material to a public works site and 

* 

immediately incorporate the material into the project, no. matter . 
whether the material is'brought from a general commercial source 
or a pit opened solely for the purpose. of providing material to . . 
the public work proj'ect. The court stated: ' 

' In the course of determining whether Jones-' employees 
were covered unde2 the statels prevailing wage.law the 

. court made reference to an opinion of the Wisconsin . 
Attorney ~eneral (38 .Ops.Wis.Atty.Gen. 481, 483) which 

, the court treated as. embodying authoritative internal 1 

legislative history of the statute. The court stated 
.(I28 ~ : ~ . 2 d  at' p. 6): \ In responsf? to specific 
questions the opinion elaborated the cov.erage tests. 

. If certain materials were stockpiled .at the site, then ' . . 
coverage. depen.ded upon whether .the mater5als were 
.hauled from a commercial pit operating continuously, in 

. which event there wo"u1.d be no coverage, or whether the 
. materials were hauled from 'a pit opened sol.ely for the 

purpose of supplying materials,, in which event there 
would be 'coverage. (Fn. omitted.) However, if the 

. materials ' hauled were .. imm&diately utilized ' on ' the a .  

improvement, . the ' drivers were .covered regardless of the 
. ' source of the 'material. f Ld. at 803 - 804'. ) . . 

. t 

The Sasone court noted: n~ori&sl employees were covered bec,auEie 
under the . facts of that. case the materials hauled were ' dump,ed .or. * 
.spread directly on the roadbed and were imediaeely used in 't.he 
construetion of the project. Thus, . the court stated .(128,. M . W  .2d. 
at' p. 7) : \In the instant' case; although the drivers hauled 
haterials from . both commercial and \ad hoc pits , such materials 
were immediately distributed over tlie surface of the roadway. The 
drivers' tasks were functionally related to the -.process of - . 
constructicsn. ' Sansone! s adoption. from r7ones of this second 
,basis is also premised upon the view that prevailing wages s?Aould 
be paid to truckers whose delivery . of ' materials becomes "an . 
integrated aspect of the flow process of constr~ction*~'and who 
thereby perform work under the [public work] contract.9 - 

truckers delivering materials from general use' facilities, whether they .are 
employed by the material .suppliers themselves or by the public works 
cbntractors . 

Neither Jones nor ~ansone found prevailing wages were 'due to truckers 
employed by' material 'suppli'ers . Under the' rationale of Jones, however, aaopted 
by Sansone, truckers who engage in the .process of p&l.ic work construction 
through their on-site incorporation of the material they deliver must be paid 



Letter to Behrens & patino 
Re: Public Works Case Nos. 2004f023 & 2003-046 
Page 10, . . 

Sansone, therefore, establishes t w o  different bases for finding 
that on-haul truckers are deemed to be employed on public work: 
construction. Th'e .first basis pertains to the source of the 
materials hauled. On-haul truckers, by whomever employed, who 
haul material from material suppliers are not required to be paid 
.prevailing wages becabse such delivery to a.public works.site is a 
function that is per-formed indepelidently of the contract 
construction activities. Conversely, truckers on-hauling materials ' 

from. a source dedicated to the public work site woul'd' be deemed 
employed on a public work and require the payment of prevailing' . ' 

wages. 

The second +basis concerns whether the material' delivered 2s 
immediately incorpo.rated by the 'truckers into the public work .sit'$ 

. or stockpiled for .later re-haqdling. On-haul truckers who 
participate in the itnriiediate'.incorpofation into the, public work . 

- siteof the material they haul are deemed,to be empLoyed on public 
work contract and. nust be paid wages. . Conversely; 
truckers who haul to the public work site material , that is 
stockpiled for later :use are not deemed to be einployed on public 
work and are theref'ore.not required to be paid'prevailing wages. 

Contrary to the view espoused by MMP, Sansone does not-lead to the 
' 

conclusion that all on-haul wark performed. by employees of a 
pub1.i~ works contractor or subcontractor is covered under the* 
CPWL: For the reasons discussed above, oaly that on-hauling work ' 

perf omed by truckers who transport " material from 'a . source 
dedicated tq the public wqrks project to .the work site 
itself, or where the on-haul truckers engage in 'khe immediate - 
incorporation of the material. into the .public works project are . . . . 
.required. to be paid prevailing wages. lo 

, . 

The above discussion setting forth prevailing wage obligations *or' 
. '  trucking under Sansone are equally applicable to water-born 

transportation. Applying these principles.to the work at issue in 
'these cases, only towboat operators who haul materials from ' 

dedicated sites or who are involved'in.the immediate incorporation 
of materials into the bridge projects-are deemed to be employed in 
the execution of a public work and therefore required to. be paid 
prevailing wages. 

prevxil ing wages. ~ccordin~ly, it matters not whether such truckers are 
employed by material suppliers or public works 'contractors for prevailing wage 
obligations to at tach  under~these~circumstances. 

MMP cites various prior precedential.public woirks coverage determinations. in 
support of .this argument. . To the ' extent  tha t  any of those iieterminations are 
inconsistent with Sansone as analyzed herein,. they or parts of them cannot be 
relied upon as a basis for coverage. 
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' 111. prevailing Wage Entitlement . For . Towboat Operatoy Work On 
. The Projects At Issue. 

A .   he '   arch 2 8, 2 00.2, .Letter Of Fomer Director' Chuck Cake . 
Is Not A Public Works Coverage Determination. . 

Having set forth the conditions under which tow boat operators a r e  
deemed to be employed on- public work, it must how be addressed ' 
whether fie tow boat operators' on the projects in question .are 
entitled to the payment of prevailing. wages. 

On projedts in which awarding bodies direct19 enter into contracis 
.for public works projects', the date on which the awarding. body 
advertises .for bids determines the controlling law-for purposes of 

. publ ic  works coverage. The bid advertisement dates for the 
CalTrans projects span from. April, 1998,'. through December, 2001. 
The San Diego. proj 6ct was advertised fpr bid on or about August 
15, 2002.. . . . . 

. . .  

The Point ~ o m i  ~ecision, which addressed the circumstances under 
' 

' which towboat operator .work for San D i e g o  would require the . 
' payment of pqevailing, wages, issued on January 23, :1998. . .  The . 
Department sent. a copy of the Poant .Loma Decision to CalTrans on 
March 13, 1.998. ,It was designated precedential in December, 2998, 

, . and then de-designated in approximately ~ & e ,  1999. The index of 
. precedential determinations required to be kept by the Department 

would not have contained the .Point ~ o m a  ~ecision after June, 1999. 

c a l ~ k a n s  argues that it is entitled to rely on the Point Loma 
' Decision from the date of its issuanqe until' March 28, 2002, the 

da te .  of the Cake '  Letter. Certainly, for the CalTrans projects 
advertised for bid b'etween January 23, 1998, (the issuance date of 
the Point Lorna Decision)' and.June, 1999, (the date the Point Loma 

' . ~ e c i s i o n ' w a s  de-designated as precedential), it was reasanable for 
CalTrans to rely on that debision to detemine.whether any.towboat 
work required the payment af.prevailing wages'.' 

MMF's .related,argumenks are essentialZy,two-fold. First, it argues 
that tXe Point Lorna Decigion was incorrectly decided based on both 
S a n s o n e  and subsequent ~e~artment precedent interpreting 8ansone 
in the context of land-based trucking, W e  reject. this argument' 
for the reasons set forth in the discussion above' oE Green and 
Jones, . the two cases. on which Sansone relies. 

Second, MMP argues. that the. Point Lorna Decision -is unavailable to 
CalTrans because the Cake .. Letter is. actually- a. public - works 

. : ... 
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. . 

coverage determination which, by its term,. applied to a11 pending . 

projects. For several reasons, the Cake Letter. is not a public 
works coverage determination. . . . . 

. ' .On February 1, ' 2002, :O@erating ~n~ineers wrote to cake and Maria 
.Rdbbins of DLSR asking for a . "project determinationM and a 

wage rate" determination. As the .public works 
coverage det'erminatfons'on the DSR web site.show, the Cake Letter 
does not in form or' in content reflect a public works coverage , 

determination. It does not, as is customary, apply the CPWL to . 
the facts of a particular project . or t@e of work and reach a . 
conclusion regarding public works' coverage status. The Cake 
~ettkr .did not issue. pursuant to .the law autliorizing the Director 

. to'.issue public works coverage' determinations.. Nor do Departmeat 
files show that any of the required procedures set forth in 8 CCR 
S 16001 (request) dr 8 CCR S -  16002.5. .(appeal) for requesting a 
coverage determination were ' followed. In fact, .the September 19, 
2002, letter. .from Cake. to Glen, Streiff,' Compliance Officer, 

- ~al~rans, referenced above, indicates that Cake himself thought he . . 
, . was issuing only a rate.of pay determination,.not a public works 

. coverage determination. As a rate of pay determinat.ion, . the Cake 
Letter cannot 'be. effective for any project bid prior to its . 

. . . issuance, despite the statement that. it applies to all pending 
projects . 

. . 

A n  analysis of. CalTrans4  argument that it should be able . t o  rely . ' 
on the Point Lorna Decision for projects bid on or: after that 
~ e c i s i o n  was. de-designated as. precedential need not be addressed. 
C a 1 ~ r a . n ~  ' 'x'eliance on that Decision. a£ ter June, 1999, obtains the 

. . same result. as the instant determination because they both find 
coverage of towboat operation that involves only either hauling 
from a dedicated site or where the towboat operators are involved' . 
in the immediate incorporaeion of the materials hauled into the.' 
public works site ' 

REDACTED 
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The geperal prevai lhg wage . . 
rates ' first . published effective September 1, :2002, remain i n  :. 
e f f e c t  f o r  . a l l  projects bid after that date unless petitioned 
pursuant to 'section 1773.4 .. 

Conc1.u~ ion 

In  s u m m a r y ;  towboat operators are deemed t o  be employed on public 
work when they haul materials  t o .  the  pubXic'work site 'from' a 
dedicated source or when they immediately incorporate. materials 
into the public works site.' 

11 
Tt should also be noted that under section 1773.4, .an interested party, 

including a labor organization such as MMP, could have petitioned the Director 
to es-tablish a prevailing wage .rate ,for the. towboat operatrx work in guesZio= 
before the bid submission deadline,. This Departme~t's records, show neither the 
filing nor the granting of any such petition. - . . 


